AGREEMENT FOR MASTER LEASE OF SPACE FOR SHARED TIME
PROGRAMS IN NON-PUBLIC SCHOOL BUILDINGS


This Agreement made and entered into effect between St. Michael’s Lutheran School, 9444 West Saginaw Road, Richville, Michigan 48758 (hereinafter designated as “SMS”) and  Reese Public Schools, a Michigan school district, organized and existing by virtue of the statutes of the State of Michigan, with principal offices at 1696 VanBuren Road, Reese, Michigan 48757 (hereinafter designated as “RPS”).
Preliminary Statement


SMS owns and operates non-public schools in the building(s) described on attached Exhibit A (individually referred to as “Building” and collectively as “Buildings”).  SMS has agreed to lease to RPS certain classrooms, laboratories, gymnasiums and related facilities within each Building (the “Leased Premises”) for the purpose of holding shared time secular classes.  Subject to the terms and conditions of this Agreement, each Leased Premises shall, during the times specifically leased to RPS, be treated for purposes of the Agreement as the property of RPS, and under the authority and control of RPS, operated by public school employees, and open to all students eligible to attend public schools.  For purposes of this Agreement students attending classes or other programs conducted by RPS within each Leased Premises shall, while attending the class or program, be considered students of RPS and not students of SMS.


The parties have reached an understanding for the use of each Leased Premises by RPS during the period while school is in session on scheduled days during the school year.  RPS will add necessary equipment and furnishing to conduct classes, and SMS will have the privilege of using such equipment or furnishings at any time during the term of this Agreement that such equipment and furnishings are not used by RPS.  RPS retains the right to remove such equipment and furnishings upon the termination of this occupancy.  It is expected that mutual cooperation between the parties will solve problems encountered in actual operation of this plan.

Agreement

IN CONSIDERATION OF THE FOREGOING AND MUTUAL PROMISES OF THE PARTIES, IT IS AGREED AS FOLLOWS:

1. Designation of Leased Premises  SMS leases to RPS, and RPS leases from SMS, each Leased Premises, for the purposes, for the term at the rents and under the terms and conditions set forth in this Agreement.  The classrooms, laboratories, gymnasiums and other facilities to be included in each Leased Premises and the times during the term of the Agreement that each Leased Premises shall be used by RPS shall be as determined by SMS and approved by RPS.  The parties’ agreement shall be documented in writing signed by SMS and RPS.  However, subject to the other terms and conditions of this Agreement, once such classrooms, laboratories, gymnasiums and facilities and periods of use have been determined and approved by the parties, they may not be changed without the consent of both SMS and RPS.  Notwithstanding the foregoing, SMS reserves the right to cancel classes at any Leased Premises at any time SMS classes in the Building are also cancelled.  This agreement is a Master Lease Agreement.  The parties acknowledge that additional Leased Premises may be added to or deleted from the terms of this Agreement from time to time during the term of this Agreement by amending Exhibit A.  If a new Leased Premises is added to this Agreement, the parties shall separately document in writing the facilities included in such Leased Premises and the use period(s) for such Leased Premises.  To the extent required by applicable laws, rules, ordinances, orders, regulations, codes or judicial decisions (“Applicable Laws”), SMS shall keep all areas of the classrooms, laboratories, gymnasiums, and other facilities used for shared time instruction pursuant to this Lease free from any crucifix, or other religious symbols or artifacts during the periods of time the classrooms, laboratories, gymnasiums, and other facilities are used by RPS for such purposes. 
2. Use of Lease Premises   RPS shall occupy and use each Leased Premises only during the agreed times and solely for the public education purposes and related purposes.  Each Leased Premises shall not be used or occupied for any other purposes without the express written consent of SMS, which may be withheld in SMS’s sole discretion.  Subject to SMS’s obligations under Paragraph 10, below, RPS shall, during the term of this Agreement, comply with all governmental health, safety, sanitary, environmental, zoning, building and other laws, codes, ordinances, rules, regulations and orders applicable to its use of each Leased Premises and each Building and (if approved by SMS as provided in Paragraph 11) make all alterations and improvements required to operate each Leased Premises as a public school.  RPS shall comply and shall require its agents, employees, invitees, students, contractors, and subcontractors to comply with all reasonable rules, regulations, and practices adopted by SMS for the conduct of each Leased Premises and each building.  Subject to any specific limitations required by law, RPS shall utilize SMS’s applicable curriculum for its operations within each Leased Premises.  RPS acknowledges and agrees that SMS may use each Leased Premises for any purpose during such times that such Leased Premises is not used by RPS under this Agreement.  Notwithstanding anything contained in this Agreement to the contrary, RPS shall not interfere with any of SMS’s operations in or about the Building.  RPS acknowledges and agrees that it shall require its agents, employees, and invitees, including any children in RPS educational programs, to perform any acts (e.g. fire drills, tornado drills, etc.) necessary for SMS to maintain SMS’s school licenses, permits, and certifications.  RPS shall not perform and shall prevent any of its agents, employees, and invitees from performing any act(s) that shall jeopardize any of SMS’s school licenses, permits or certifications.
3. Cooperation   The parties recognize that some problems may arise through common use of the Buildings and to some extent through use by SMS of each Leased Premises either during, prior to or subsequent to the periods specified for use by RPS.  This Agreement does not and cannot purport to cover all contingencies. To the end that such and other administrative difficulties may be more readily solved, it is agreed that each party shall by proper resolution or other action specify agents to act on its behalf in connection with such problems.  It is agreed that said resolution or other action shall delegate powers to said representatives to the fullest feasible extent in matters pertaining to administration, use and control of each Leased Premises for the purposes of the parties.  In the case of SMS, the pastor of each congregation in which each Leased Premises in question is located shall be the authorized agent for such Leased Premises.  RPS shall provide SMS, in writing the name, address, and phone number of RPS’s authorized agent for each Leased Premises promptly upon execution of this Agreement.

4. Term of Agreement   The term of this Agreement shall commence as of     8-15-05     and shall continue until      6-15-06      which dates coincide with RPS      2005-2006      academic school year.  In addition, this Agreement shall automatically continue for each subsequent school year unless either party elects to terminate this Agreement by written notice to the other party given not later than February 1 of each year of the term of this Agreement.  Notwithstanding the foregoing, SMS shall have the right to terminate this Agreement with respect to any Leased Premises or any particular program located on or performed within any Leased premises upon thirty (30) days prior written notice to RPS in the event of either of the following:  a) a change in Applicable Laws or the enforcement of Applicable Laws which materially and adversely affects (in the reasonable opinion of SMS) the use or operation by SMS of the Leased Premises or Building in which it is located or the obligations of the SMS under this Agreement; or b) the continuation of the particular program in a particular Leased Premises is disruptive (in the reasonable opinion of SMS) to the use or operation by SMS of the Leased Premises or Building beyond that which is contemplated under this Agreement.
5. Rent   RPS covenants and agrees to pay SMS, as rent for each Leased Premises, the sum of four hundred dollars ($400.00) per school year for each separately administered school complex.  Payments shall be made by January 2 of each school year.  In the event any Leased Premises is added or deleted during a particular school year, rents shall be paid pro rata on a per diem basis (i.e. the number of days leased during such school year over the number of days in such year)  All rental payments shall be made at SMS’s address as stated above unless SMS otherwise directs in writing.
6. RPS’S Equipment and Furnishings   RPS may place within each Leased Premises such additional equipment and furnishings as RPS may determine to be reasonable and necessary for the conduct of its educational programs.  As additional consideration for this Agreement SMS shall be permitted to use any of RPS’S equipment and furnishings during any periods RPS is not using such equipment or furnishing without charge.  SMS shall incur no liability for any loss or damage to the equipment or furnishings of RPS except such as arises from the use by SMS of such equipment of furnishings or from the gross negligence or willful misconduct of SMS’s agents, employees invitees, students, contractors or subcontractors and is not otherwise covered by insurance.
7. Utilities   SMS shall furnish and pay for all heat, gas, power, electricity, sewer, water, and local telephone services reasonably necessary for the use and enjoyment of each Leased Premises during the term of this Agreement.  In this regard, SMS shall maintain each Leased Premises at a reasonably comfortable temperature during all periods of RPS’s use.  RPS shall not use any such utilities in amounts which are excessive under the circumstances.  SMS shall have no liability to RPS for any interruption in any utility service except such as arises from the gross negligence or willful misconduct of SMS, its agents or employees.
8. Indemnification   RPS covenants and agrees to indemnify, defend and save SMS, its agents and employees harmless from, any cost, expense, liability or claim (including reasonable attorney’s fees) which may be incurred by or asserted against SMS, its agents or employees by reasons of RPS or RPS’s agents or employees use or occupancy of any Leased Premises.  SMS covenants and agrees to indemnify, defend and save RPS, its agents and employees harmless from, any cost, expense, liability or claim (including reasonable attorney’s fees) which may be incurred by or asserted against RPS, its agents or employees by reasons of the gross negligence or willful misconduct of SMS, its agents or employees by reason of gross negligence or willful misconduct of  SMS, its agents or employees.  The provisions of the Paragraph shall not, however, apply to the extent of the cost, expense, liability or claim is covered by insurance carried by either party under the terms of the Agreement or otherwise.
9. Dangerous Materials   RPS shall not keep, have or dispose on each Leased Premises or any Building any article or thing of a dangerous, hazardous, inflammable, or explosive character or which might unreasonably increase the danger of fire on each Leased Premises or any Building or use or dispose of any material on any Leased Premises or Building which would constitute a violation under any state or federal environmental law or regulation.

10. Maintenance   All necessary maintenance, repair and replacement of each Building and each Leased Premises including, without limitation the walls, floors, roofs and ceilings and the HVA, plumbing and electrical systems, shall be the responsibility of SMS at SMS’s expense except such maintenance, repair or replacement as is necessitated by acts or omission of RPS, its agents or employees which shall be RPS’s responsibility at RPS’s expense unless otherwise covered by insurance.  RPS shall maintain the interior of each Leased Premises in a neat and clean condition during all periods each Lease premises are used by RPS.  Subject to the express obligations of SMS under the terms of this Agreement, RPS agrees to accept each Leased Premises designated under this Agreement “as is” and “with all faults” as of the date of such designation without any representation or warranty from SMS regarding its condition or utility.
11. Alterations and Improvements   Any alterations, modifications or improvements to the Building or Leased Premises required by applicable governmental health, safety, sanitary, environmental, zoning and building laws, codes, ordinances, rules, regulations and orders shall be made by SMS at SMS’s expense, provided however, any such alterations, modifications or improvement which are required solely because of the use of any Leased Premises or Building by RPS shall be made by RPS at RPS’s expense.  RPS, without the written consent of SMS, shall make no alterations or improvements in each Leased Premises and shall not remove any of SMS’s equipment, furnishings or fixtures from any Leased Premises.  All alterations and improvements approved in writing by SMS shall be made at RPS expense and shall become the property of SMS upon the termination of this Agreement or upon vacation of each Leased Premises by RPS unless otherwise agreed between SMS and RPS.  RPS shall not allow any construction liens to be asserted against the Building or any Leased Premises as the result of any alteration of improvement made by RPS.
12. Insurance:  Waiver of Subrogation   SMS, at its expense, shall keep each Leased Premises insured against loss or damage by fire and those risks covered by “extended coverage:  as provided in a Michigan standard fire insurance policy.  RPS, at RPS’s sole cost, shall obtain and keep in force public liability and property damage insurance, with coverage of not less than One Million Dollars ($1,000,000.00) on a combined single limit basis, and with companies which are reasonably acceptable to SMS, as well as any other insurance coverage required by law.  All such policies of insurance and any additional policies of insurance carried by either party, by loss payable clauses or riders, shall, where applicable, cover both SMS and RPS as named insured.  RPS shall also keep in force all risk contents/personal property insurance on RPS’s personal property located on each Leased Premises at its full replacement cost.  All policies required to be carried by RPS shall further provide that they shall not be subject to non-renewal or cancellation without not less than thirty (30) days prior written notice to SMS. 

Each policy of insurance authorized or required of either party under 

this Agreement shall contain a clause or endorsement under which the 

insurer waives all right of subrogation against the other party, its 

agents and employees with respect to losses payable under such 

policy, and each party hereby waives all right of recovery it might 

otherwise have against the other party, its agents and employees for 

any loss or injury which is covered by such a policy of insurance, 

notwithstanding that such loss or injury may result from the 

negligence or fault of such other party, its agents or employees.

13. Destruction of or Damage to Leased Premises  In the event any Leased Premises is damaged or destroyed by fire, the elements, acts of God, or other casualty, SMS shall repair the damage with reasonable promptness:  provided, however, that in the event the estimated time period necessary to restore such damage Leased Premises, as reasonably determined by SMS, will exceed ninety (90) days from the date of the damage, either party shall have the right to terminate this Agreement with respect to the damaged Leased Premises by written notice to the other party.  Any such right of termination shall be deemed waived if such notice is not given within thirty (30) days after SMS notifies RPS of its determination of the estimated time period for restoration.  In the event this Agreement is not so terminated, rent shall abate for the damaged Leased Premises to the extent RPS is unable to occupy such Leased Premises until such Leased Premises is restored.  RPS shall have no interest in any insurance proceeds received by Diocese on account of any such casualty.

14. Eminent Domain   If all or any part of any Leased Premises is taken under the power of eminent domain, this Agreement shall terminate with respect to such Leased Premises on the date RPS is deprived of possession pursuant to such taking unless the parties shall otherwise agree.  The entire compensation awarded in or by reasons of any such taking shall belong to SMS without any reduction there from for any present or future interest of RPS, and RPS hereby assigns to SMS all of RPS’s right, title and interest in and to any and all such compensation.  RPS shall, however, have the right to claim and recover from the condemning authority but not SMS, such compensation as may be separately recoverable by RPS in its own right on account of the cost of moving its business, equipment, signage, and fixtures, interruption of business and other damages available under applicable law.  For the purpose of the Paragraph 14, a taking under the power of eminent domain shall include conveyances or deductions made in settlement of or in lieu of condemnation proceedings.

15. Personal Property   Any equipment, furnishing or other personal property placed in and upon any leased Premises by RPS shall remain the property of RPS and RPS shall have the right to remove the same from such Leased Premises at the termination of the Agreement with respect to such Leased Premises, provided, however, any damage to such Leased premises caused by such removal shall be repaired by RPS and may be disposed of in SMS’s discretion.  SMS shall have no liability for any loss or damage to RPS’s personal property except such loss or damage which arises from the use by SMS of such personal property, or from the gross negligence or willful misconduct of SMS, its agents, employees, invitees, students, contractors or subcontractors and is not otherwise covered by insurance.

16. Real Property Taxes   All real property taxes on any Building or Leased Premises, if any, which become due during the term of this Agreement shall be paid by SMS.  Notwithstanding anything contained in this Agreement to the contrary, RPS shall be responsible for and shall promptly pay any and all taxes due and owing to any third party as a result of this Agreement or RPS’s use and/or enjoyment of any Leased Premises, including, without limitation, any ad valorem real property taxes.

17. Assignment and Sublease   RPS shall not assign this Agreement, or sublease all or any part of any Leased Premises without the prior written consent of SMS, which consent may be granted or withheld in SMS’s sole discretion.

18. Use of Facilities  RPS shall have the right to use the hallways, library, playground areas and other similar facilities located within and adjacent to each Building and owned by SMS (“Common Facilities”) in common with SMS and its agents, employees, invitees, students, contractors and subcontractors provided such use does not unreasonably interfere with SMS’s use of such areas and facilities.  SMS reserves the right in its absolute discretion to modify, change or alter any Common Facilities at any time.
19. Defaults by RPS and Remedies of SMS   In the event RPS fails to perform any of its covenants and agreements as set forth in this Agreement and such failure continues for a period of fifteen (15) days after written notice from SMS of such nonpayment or default, SMS shall have the option to terminate this Agreement with respect to any or all Leased premises without notice to RPS, to re-enter into, and again have and enjoy, each affected Leased Premises, without legal process, and to remove and evict RPS and any person holding under RPS from all such Leased Premises, all without prejudice to any other remedy available to SMS for the collection of rent coming due before or after such termination or the recovery of other damages.
20. Performance by SMS   In the event RPS fails to perform any of its covenants and agreements as set forth in this Agreement and such failure continues for a period of fifteen (15) days after written notice from SMS (except that no such notice shall be required in emergency situations), SMS shall have the option to undertake such performance for RPS, and the costs and expenses incurred by SMS by reasons of such undertaking shall be due and payable forthwith by RPS to SMS as additional rent under this Agreement.
21. Display of Signs   RPS shall not place any signs outside any Leased Premise or anywhere with the Building without SMS’s prior written consent.  However, during any period that RPS is using a classroom or other facility for the purposes permitted under this Agreement, RPS may post a sign (of a size reasonably acceptable to SMS) in the classroom designating it as a public school classroom.

22. Surrender of Leased Premises   At the expiration or termination of this Agreement RPS shall quit and surrender each Leased Premises in a good of condition as it was at the date of this Agreement, reasonable use and war and casualty loss expected.

23. Quiet Enjoyment   Subject to the provisions of this Lease, on paying the rent and on performing all of the covenants and agreements to be performed under the provisions of this Agreement RPS shall peacefully and quietly, have, hold and enjoy each Leased Premises for the specified term without interference by SMS or anyone claiming under SMS authority.

24. Failure to Require Strict Performance   No failure of SMS to exercise any power given SMS under this Agreement, or to insist upon strict compliance by RPS with its obligation under this Agreement, and no custom or practice of the parties at variance with the terms of this Agreement shall constitute a waiver of SMS’s right to demand exact compliance with the terms of this Agreement.

25. Benefit and Obligation   The benefits of this Agreement shall accrue to, and the burdens of this Agreement shall be the liabilities of the heirs, personal representatives, successors and assigns of SMS and RPS.

26. Notices   All notices under any provision of this Agreement shall be deemed to be properly served if delivered in writing personally, or sent by first class mail to the address of the party set forth above or to such other address as a party may direct by written notice.  Any mailed notice shall be deemed effective upon the day after mailing.

27. Right to Relocate   Notwithstanding anything in this Agreement to the contrary, SMS reserves the right, in its sole discretion, to change the size and/or location of any Leased Premises within any Building and, in the event of any such change, RPS shall be responsible for all relocation costs.  SMS may not require RPS to change the size and/or location of any Leased Premises in any Building more than one time during any two (2) year period, unless the cause for such change is beyond the control of SMS, as in the case of fire, riot, acts of God, demand of any governmental authority, or because of the requirement of RPS for such change.

28. Subordination   Nothing herein shall empower RPS to do any act which can, may or shall cloud or encumber SMS’s interest.  RPS’s rights are and shall always be subordinate to the lien of any trust, deed, mortgage, or other encumbrance now or hereafter placed upon any Leased Premises or any underlying lease now or hereafter created and to all advances made or hereafter to be made upon the security thereof, and RPS shall execute such further instruments evidencing the subordination of this Agreement to the lien or liens of any such trust, deed, mortgage, or other encumbrance, or to any such underlying lease, as shall be requested by SMS.  RPS hereby irrevocably appoints SMS as attorney-in-fact of RPS with full authority to execute and deliver in the name of RPS any such instrument or instruments upon the failure or refusal of RPS to do so.

29. Right of Entry   SMS shall have the right to enter any Leased Premises in a reasonable manner during any time that a class or other program is being conducted by RPS in order to contact or remove a student from the class or program or for any emergency reason without the same being considered an eviction or violation of the terms or conditions of this Agreement.

30. Miscellaneous   RPS shall also pay any license or other fee incident to its operations at each Leased Premises.  RPS shall at all times treat its students in a fair, courteous, and respectful manner.  RPS shall not permit its employees to smoke in any Leased Premises but only in areas designated at SMS, if any, in each Building.  None of the employees of RPS shall be considered employees of SMS, and RPS is solely responsible for the supervision, management, payment of all salaries, compensation, withholding taxes, unemployment insurance premiums, health and welfare benefits or similar charges associated with the employment of RPS employees.

31. Force Majuro  The time within which any of the parties hereto shall be required to perform any act or acts under this Agreement shall be extended to the extent that the performance of such act or acts shall be delayed by acts of God, fire, windstorm, flood, explosion, collapse of structures, riot, war, labor disputes, delays or restrictions by governmental bodies, inability to obtain or use necessary materials, or any cause beyond the reasonable control of such party; provided, however, that the party entitled to such extension hereunder shall give prompt notice to the other party of the occurrence causing such delay.  The provisions of this Paragraph 31 shall not operate to excuse RPS from prompt payment of any rents or any other payments required by the terms of this Agreement.

32. Accord and Satisfaction   Payments by RPS hereunder shall be deemed to be payments for the earliest rental payment due and owing under the terms of this Agreement.  No endorsement or statement on any check or any letter accompanying any check or payment without prejudice to SMS right to recover the balance of such rental payment or pursue any other remedy in this Agreement provided.

33. Legal Expenses   In case suit shall be brought for recovery of possession of any Leased Premises, for the recovery of any rents or other amounts due under the provisions of this Agreement, or because of the breach of any other covenant herein contained on the part of RPS to be kept or performed and a breach shall be established, RPS shall pay to SMS all expenses incurred therefore, including reasonable attorney fees.  In case suit shall be brought because of the breach of any covenant herein contained on the part of SMS to be kept or performed and a breach shall be established, SMS shall pay to RPS all expenses incurred therefore, including reasonable attorney fees.

34. Remedies Cumulative   All rights and remedies provided for herein or otherwise at law or in equity are cumulative, and the exercise of one or more rights or remedies by either party shall not preclude or waive its right to the exercise of any or all of the others.

35. Captions   The captions and headings herein are for convenience and reference only and have no legal force or effect.

36. Partial Invalidity   Should any paragraph, subparagraph, or provision of this Agreement be declared to be invalid or unenforceable by a court of competent jurisdiction, it shall not affect the validity or enforceability of the Agreement as a whole or any part thereof, other than the part so declared invalid/unenforceable.  The parties shall renegotiate, if possible, the invalid/unenforceable paragraph, subparagraph, or provision in a manner consistent with the original intent.

37. Applicable Law   This Agreement shall be interpreted pursuant to the laws of the State of Michigan.

38. Interpretation   All provisions hereof are to be construed as covenants and agreements as though the words importing such covenants and agreements were used in each paragraph hereof.

39. Venue of Legal Action   Any legal action between the parties (except for eviction proceedings) related to this Agreement shall be conducted in courts seated in Tuscola County, Michigan.  Each party consents to the jurisdiction of such courts, waives any objection to venue, and waives trial by jury.

40. No Partnership   Diocese shall not in any way or for any purpose become or be deemed to become a partner of or joint venture with RPS in the conduct of its business by virtue of SMS’s execution of this Agreement or its performance of the terms and provisions hereof.

41. Exhibits   All exhibits referred to in and attached to this Agreement are hereby made a part of this Agreement.

42. Obligations Survive   All obligations arising prior to the termination of this Agreement and all provisions of this Agreement allocating responsibility or liability between the parties, including without limitation the indemnity provisions contained in this Agreement, shall survive the termination of this Agreement.  No obligation which survives the term of this Agreement shall give RPS any possessory interest in any Leased Premises nor have the effect of extending the term of this Agreement.

43. Authority   Each party represents and warrants that it has the capacity and authority to enter into this Agreement.

44. Entire Agreement:  Amendment   This Agreement contains all of the terms and conditions of the agreement of the parties concerning each Leased Premises.  This Agreement may be amended only by a written agreement signed by both SMS and RPS.

This Agreement is made and entered into on                         by and between Reese Public Schools and St. Michael’s School. 

______________________  _______     ______________________  ______

SMLS Administrator               Date            RPS Administrator               Date  

______________________  _______     ______________________  ______

Pastoral Representative         Date           RPS Board President             Date

